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Under the Internal Revenue Code, a tax, at a special rate, is levied on certain income of nonresident aliens. 


Under the Internal Revenue Code,' as supplemented by Treasury regulations,’ a tax, at a special rate, is levied on certain 
income of nonresident aliens.* A nonresident alien individual is an individual whose residence is not within the United States 
and who is not a citizen of the United States.' An alien may be entitled to an exemption under an applicable tax treaty 
between the United States and a foreign countrv.' 


Under specific provisions of the Code, income of a nonresident alien from sources within the United States but not connected 
with United States business is subject to tax at a special rate.° The Code separately taxes income other than capital gains’ and 
certain capital gains' and 85% of any Social Security benefit.’ 


Gross basis tax. 


In the case of any nonresident alien individual or foreign corporation, there is imposed for each taxable year a tax equal to 4% 
of such individual’s or corporation’s United States source gross transportation income for such taxable year, or the income 
is taxable in a possession of the United States as provided for in the Code." 


Income connected with United States business. 


A nonresident alien individual engaged in trade or business within the United States during the taxable year is taxed at the 
rates applicable to United States citizens or residents on his taxable income which is effectively connected with the conduct 
of a trade or business within the United States.'* Such income also is subject to the alternative minimum tax." In determining 
taxable income for purposes of the foregoing, gross income includes only gross income which is effectively connected with 
the conduct of a trade or business within the United States." 
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In addition to the specificallv named items of income and gain such as rents, rovalties, dividends, and interest that are treated 
as effectively connected, the provision refers to any income or gain which is equivelent to any such listed item. "5 


“Resident” aliens. 


As noted by the Tax Court, a resident alien is taxable in the US on worldwide income. A “resident alien” is defined as an 
alien who has been admitted for permanent residence.'' Where a person has applied for, and been granted “lawful permanent 
residency,” that status continues until it has been revoked or abandoned.” 


Accordingly, the Court concluded that the taxpayer, not having formally abandoned his residency status, remained a US 
resident for the applicable period, taxable on his worldwide income, and the treaty limitations regarding his “home” country 
(Germany) did apply." 


“Green card” holders. 


As explained in an IRS “information letter” Section 7701(b) provides rules for a noncitizen to obtain legal “residency.” 


Generally this requires lawful permanent residency—commonly referred to as the “green card test.” A person who is neither 
a citizen nor a resident is classified as a nonresident alien. ' 


Section 7701(b)(6) provides that a lawful permanent resident is a person who has been lawfully accorded the privilege of 
residing permanently in the US as an immigrant; such persons are commonly referred to as “green card” holders. 


Many such persons have dual residency, and may in some cases claim a treaty benefit as a nonresident alien for purposes of 
computing US tax liability. The Letter notes that a dual resident green card holder can compute US income tax liability as 
though they were a nonresident alien by filing Form 1040NR with a Form 8833 attached. 


Under the green card test, an individual continues to be a resident for tax purposes until lawful permanent resident status is 
rescinded or administratively or judicially determined to have been eee Resident status also can be rescinded via an 
administrative or judicial order of exclusion or deportation.” An administrative or judicial determination of 

can be initiated by the green card holder, the immigration authorities, or a consular officer. Merely leaving the country with 
no intention to return is not sufficient to abandon residence status, but a person can cease to be treated as a green card holder 
if they become treated as a resident of a foreign country under a US tax treaty, the person does not waive the benefits of the 
treaty and notifies Treasury of the commencement of such treatment.” 


There are special rules under Section 877 applicable to expatriating US persons which, after amendment in 2008, now also 
apply to “long-term residents” in addition to US citizens. This includes persons who had a green card in at least eight tax 
years during the 15 ending with the one during which they ceased to be a green card holder (these rules may be affected by 
treaty provisions). Section 877A imposes an “exit tax” on certain “expatriating” individuals, which can apply to a former 
green card holder. 


Section 6039G requires an expatriating US person to attach an information statement to their tax return for the year of 
expatriation. 2 


Collecting foreign country’s taxes on US resident. 


As to the collection of taxes—by the foreign country to which they are owed—a federal district court has ruled that the 
complaining jurisdiction (Denmark) could use US courts to enforce collection against one of its citizens (who is a legal US 
resident). The Court refers to the “Convention for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion 
with Respect to Taxes on Income” (i.e., the US-Denmark “treaty”’). 
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That agreement provides that the United States can collect Danish taxes from a US resident. 


The resident argued that the United States is not permitted to assist in collecting the taxes until his challenge (which was filed 
in Denmark) is concluded. The United States responds that it is authorized to collect the taxes because Denmark certified, 
under the applicable Treaty, that the taxes have been “finally determined” and thus the United States is required by the Treaty 
to collect them. 


The United States also argued that the Court had no jurisdiction over the matter because (1) the US did not waive its 
sovereign immunity to allow the action; and (2) the Declaratory Judgment Act (28 U.S.C.A. § 2201) and the Anti-Injunction 
Act (26 U.S.C.A. $ 7421) bar the Court from granting the relief sought (i.e.,—arguing that the Court’s jurisdiction is limited 
under Section 1346 to refund suits). 


After reviewing a number of counter arguments by the taxpayer—i.e., collection would be inequitable; the claim has not been 

“finally determined”; his due process rights have been violated; and the taxpayer has no other way to contest the 

liabilitv—the Court ruled against all of them, and concluded that it did not have jurisdiction to grant the taxpayer relief.” 
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 


1 26 U.S.C.A. $$ 871 to 879. 


N 


Treas. Reg. §§ 1.871-1 to 1.871-13. 


3 
m h— may treat nonresident aliens as special class and subject that class to different tax rates. 


Di Portanova v. U. S., 231 Ct. C1. 623, 690 F.2d 169, 82-2 U.S. Tax Cas. (CCH) P 9598, 50 A.F.T.R.2d 82-5839 
(1982). 

Gross income of nonresident alien individual 

(1) In the case of a nonresident alien individual, gross income includes only gross income which is derived from 
sources within the United States and which is not effectively connected with the conduct of a trade or business within 
the United States and gross income which is effectively connected with the conduct of a trade or business within the 
United States. 

26 U.S.C.A. § 872(a). 

Favell v. U.S., 16 CI. Ct. 700, 89-1 U.S. Tax Cas. (CCH) P 9287, 63 A.F.T.R.2d 89-1253, 1989 WL 40057 (1989) 
(allocation of income of professional hockey player engaging in off-season activities outside of United States). 

(2) A reciprocal tax exemption for nonresident alien individuals’ shipping and aircraft income is available if a foreign 
person’s country of residence gives U.S. persons an equivalent foreign tax exemption. 

26 U.S.C.A. $ 872(b) as amended by Tax Reform Act of 1986. 

Treatment of community property income 

If one spouse is U.S. citizen or resident while other is nonresident alien, or where both spouses are nonresident aliens, 
earned income of each spouse, trade or business income of each spouse, partnership share of trade or business income 
of each spouse, or community income from separate property of each spouse is generally treated as income of that 
spouse. 

26 U.S.C.A. $ 879(a) as amended by Tax Reform Act of 1984. 

Special rules for expatriation to avoid tax 

26 U.S.C.A. $ 877. 

Individuals mav rebut the presumption of tax motivation under various expatriation provisions without obtaining a 
substantive ruling that thev did have a principal purpose of tax avoidance when thev expatriated. 

I.R.S. Notice 1998-34, 1998-27 I.R.B. 30, obsoleted in part by I.R.S. Notice 2005-36, 2005-19 I.R.B. 1007 (form 8854 
and expatriation reporting rules). 

Alien residents of Puerto Rico and possessions 

(1) The Code provisions do not apply to an alien individual who is a bona fide resident of Puerto Rico, Guam, 
American Samoa, or the Northern Mariana Islands during the entire taxable year. 

26 U. S.C.A. $ 876(a). 

(2) Such an alien is subject to the tax imposed by $ 1 of the Code. 

26 U. S.C.A. $ 876(a). 

Effect of tax convention 
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Nonresident alien earning income in United States for personal services was liable for income taxes thereon in absence 
of substantial reason for deviating from basic rule of income tax convention with Switzerland that income from 
services is taxable where services were rendered. 

Johansson v. U.S., 336 F.2d 809, 64-2 U.S. Tax Cas. (CCH) P 9743, 14 A.F.T.R.2d 5605 (5th Cir. 1964). 


26 U.S.C.A. $ 7701(b)(1)(B) as added by Tax Reform Act of 1984. 

Treas. Reg. $ 1.871-2. 

Expiration of reentrv permit 

The expiration of a reentry permit issued to a resident alien who departs from the United States with the intention of 
returning does not automatically change his status to nonresident alien. 

Tracy v. C. I. R., T.C. Memo. 1973-28, T.C.M. (P-H) P 73028, 32 T.C.M. (CCH) 102, 1973 WL 2233 (1973). 

Rev. Rul. 1970-461, 1970-2 C.B. 149, 1970 WL 20523 (1970). 

Immigration 

An alien whose stay in the United States is limited to a definite period by the immigration laws is not a resident of the 
United States for tax purposes in the absence of exceptional circumstances. 

Treas. Reg. § 1.871-2(b). 

Escobar v. Commissioner of Internal Revenue, 68 T.C. 304, 1977 WL 3637 (1977), acquiescence in result only 
recommended, AOD-1978-154, 1978 WL 43919 (LR.S. AOD 1978) and acq., 1978-2 C.B.1; Brittingham v. 
Commissioner of Internal Revenue, 66 T.C. 373, 1976 WL 3670 (1976), nonacquiescence recommended by, 
AOD-1977-15, 1976 WL 39668 (I.R.S. AOD 1976) and aff'd, 598 F.2d1375, 79-2 U.S. Tax Cas. (CCH) P 9499, 44 
A.F.T.R.2d 79-5361 (Sth Cir. 1979). 


Johansson v. U.S., 336 F.2d 809, 64-2 U.S. Tax Cas. (CCH) P 9743, 14 A.F.T.R.2d 5605 (5th Cir. 1964). 

Treaty exemptions 

A tax exemption must derive plainly from the treaty itself, and the intent to exclude must be definitely expressed, 
where, the general language of the act laying the tax is broad enough to include the subject matter. 

Perkins v. Commissioner of Internal Revenue, 970 F.3d 148, 2020-2 U.S. Tax Cas. (CCH) P 50163, 126 A.F.T.R.2d 
2020-5674 (2d Cir. 2020). 


26 U.S.C.A. $ 871(a). 
Exemption for certain gambling winnings 
26 U.S.C.A. $ 871(j) as added by Pub. L. No. 100-647, $ 6134(a)(1). 


26 U.S.C.A. $ 871 (a). 

Flat rate of 3090 

Income other than capital gains not effectively connected with the conduct of a trade or business within the United 
States received by a nonresident alien from sources within the United States is taxed at a flat rate of 30%. 

26 U. S.C.A. $ 871(a)(1). 

Tax inapplicable to certain interest and dividends 

26 U.S.C.A. $ 871(i) as amended bv Tax Reform Act of 1986. 

Enumeration of items 

The term “income other than capital gains” includes the items as set forth in the Code and only such items. 

26 U. S.C.A. $ 871(a)(1). 

Interest received from portfolio debt investments 

(1) Tax Reform Act of 1984 generallv repeals tax on interest paid bv U.S. borrower on certain portfolio debt 
investments where interest is received bv nonresident alien individual. 

26 U. S.C.A. $ 871(h) (generally effective for interest paid on portfolio obligation issued after July 18, 1984). 

(2) Portfolio interest defined. 

26 U.S.C.A. $ 871(h)(2). 

(3) Interest received bv 1090 shareholders not exempt. 

26 U.S.C.A. $ 871(b)(3). 

(4) Where a nonresident alien relied on a mutual fund to invest her monev in assets that would generate U.S.-source 
interest income qualifving as nontaxable portfolio interest, and the mutual fund instead invested in stock generating 
U.S.-source dividends, the dividends were Ill treated as nontaxable interest under Code § 871(h). 

De Aycardi v. C.LR., T.C. Memo. 1997-308, T.C.M. (RIA) P 97308, 74 T.C.M. (CCH) 15 (1997). 

Original issue discount obligations 

(1) When a foreign investor receives a payment (whether constituting interest or principal) on an OID obligation, the 
amount taxable is equal to the OID accrued on the obligation that has not before been to tax, whether or 

the OID accrued since the last payment of interest. 

26 U.S.C.A. $ 871(a)(1)(C). 

(2) On the sale, exchange, or retirement of an OID obligation, the foreign investor is taxable on the amount of the OID 
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accruing while the foreign investor held the obligation (to the extent not previously taxed), whether or not that amount 
exceeds the foreign investor’s gain on the sale, exchange, or retirement. 

26 U.S.C.A. $ 871(a)(1)(C). 

(3) Foreign investors generallv treat stripped coupons and stripped bonds acquired after Julv 1, 1982, as OID 
instruments. 

26 U.S.C.A. $ 871(g)(4). 

Deductions not generally allowed 

For purposes of this tax, deductions are not allowed. 

26 U. S.C.A. $ 873(a). 


Rate of tax 

If a nonresident alien individual is present in the United States for a period or periods aggregating 183 davs or more 
during the taxable year, the Code imposes for such year a tax of 30% of the amount by which such individual’s gains, 
derived from sources within the United States, from the sale or exchange at any time during such year of capital assets 
exceed his losses, allocable to sources within the United States, from the sale or exchange at any time during such year 
of capital assets. 

26 U.S.C.A. $ 871(a)(2). 

Kronenberg v. Commissioner of Internal Revenue, 64 T.C. 428, 1975 WL 3081 (1975), acquiescence recommended, 
1976 WL 39307 (I.R.S. AOD 1976). 

Taxable vear deemed calendar vear 

For purposes of this 183-dav requirement, a nonresident alien individual not engaged in trade or business within the 
United States who has not established a taxable vear for anv prior period is treated as having a taxable vear which is 
the calendar vear. 

26 U.S.C.A. $ 871(a)(2). 


26 U.S.C.A. $ 871(a)(3) as amended bv Pub. L. No. 103-465, $ 733 (increasing taxable portion from 50 to 8590, 
effective after 1994). 


26 U.S.C.A. $ 887(a). 

“United States source gross transportation income” defined 

26 U.S.C.A. $ 887(b)(1) as amended by Pub. L. No. 101-239, $ 7811(i). 

Effectivelv connected income 

Transportation income of anv taxpaver shall not be treated as effectivelv connected with the conduct of a trade or 
business in the United States unless the taxpaver has a fixed place of business in the United States involved in the 
earning of transportation income, and substantiallv, all of the United States source gross transportation income of the 
taxpayer is attributable to regularly scheduled transportation (or, in the case of income from the leasing of a vessel or 
aircraft, is attributable to a fixed place of business in the United States). 

26 U.S.C.A. $ 887(b)(4). 

Calculation of amount of income taxable 

Rev. Proc. 91-12, 1991-1 C.B. 473, 1991 WL 701553 (1991). 


26 U.S.C.A. $ 887(b)(3) as added by Pub. L. No. 101-239, $ 7811(i). 


26 U.S.C.A. $ 871(b)(1). 

Di Portanova v. U. S., 231 Ct. Cl. 623, 690 F.2d 169, 82-2 U.S. Tax Cas. (CCH) P 9598, 50 A.F.T.R.2d 82-5839 
(1982). 

Election to treat certain income as connected with United States business 

(1) A nonresident alien individual mav elect to treat income derived from real propertv located in the United States or 
from anv interest in such propertv as income which is effectivelv connected with the conduct of a trade or business 
within the United States. 

26 U.S.C.A. $ 871(d). 

(2) A nonresident alien individual or foreign corporation may make an election under section 871(d) or 882(d) of 
the Code for a taxable year in which the foreign taxpayer does derive income from U.S. real property. 

Denial of Capitalization of Expenses, Rev. Rul. 1991-7, 1991-1 C.B. 110, 1991 WL 734850 (1991). 

Barter transactions 

Foreign persons who engage in U.S. barter transactions through a partnership or through a dependent agent are subject 
to U.S. tax on gain from such transactions. 

Barter Transactions of Foreign Persons, Rev. Rul. 1990-80, 1990-2 C.B. 170, 1990 WL 675410 (1990). 

Deductions 

(1) For purposes of section 871(b), deductions are allowed but, with certain exceptions, only to the extent that they are 
connected with income which is effectively connected with the conduct of a trade or business within the United States. 
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26 U. S.C.A. $ 873(a). 

(2) Nonresident alien taxpaver's United States sales taxes were not deductible in absence of showing that thev were 
business related. 

Stemkowski v. C. I. R., 690 F.2d 40, 82-2 U.S. Tax Cas. (CCH) P 9589, 50 A.F.T.R.2d 82-5739 (2d Cir. 1982). 

(3) Taxpayer, a nonresident alien professional hockey player, was not entitled to a deduction on his federal income tax 
return for interest expenses related to the purchase of an automobile and living expenses in the United States. 

Hanna v. C.LR., 763 F.2d 171, 85-1 U.S. Tax Cas. (CCH) P 9431, 56 A.F.T.R.2d 85-5117 (4th Cir. 1985). 

Member of partnership 

A nonresident alien individual is considered as being engaged in a trade or business within the United States if the 
partnership of which the individual is a member is so engaged. 

26 U. S.C.A. $ 875(1). 

Vitale v. Commissioner of Internal Revenue, 72 T.C. 386, 1979 WL 3844 (1979). 

Beneficiarv of an estate or trust 

A nonresident alien individual who is a beneficiary of an estate or trust which is engaged in any trade or business 
within the United States is treated as being engaged in such trade or business within the United States. 

26 U.S.C.A. $ 875(2). 


26 U.S.C.A. $ 871(b)(1). 


26 U.S.C.A. $ 871(b)(2). 

Di Portanova v. U. S., 231 Ct. Cl. 623, 690 F.2d 169, 82-2 U.S. Tax Cas. (CCH) P 9598, 50 A.F.T.R.2d 82-5839 
(1982). 

Exclusion from gross income 

For this purpose, certain annuities received under qualified plans are excluded from gross income. 

26 U.S.C.A. $ 871(f). 

Deferred pavments 

Any income or gain of a nonresident alien individual for any taxable year which is attributable to a sale or exchange of 
property or the performance of services (or any other transaction) in any other taxable year is treated as effectively 
connected with the conduct of a trade or business within the United States if it would have been so treated if such 
income or gain were taken into account in such other taxable year. 

26 U.S.C.A. $ 864(c)(6) as amended by Pub. L. No. 100-647, $ 1012(r)(2). 

Disposition of property within 10 years of cessation of business in United States 

26 U.S.C.A. $ 864(c)(7) as amended by Pub. L. No. 100-647, $ 1012(r)(1). 


26 U.S.C.A. $ 864(c)(4)(B). 
26 U.S.C.A. $ 7701(b)(1)(A)(i). 
26 U.S.C.A. $ 7701(b)(6). 


Topsnik v. C.LR., 143 T.C. 240, Tax Ct. Rep. (CCH) 60027, Tax Ct. Rep. Dec. (RIA) 143.12, 2014 WL 4723166 
(2014), judgment aff'd, 2017 WL 9939283 (D.C. Cir. 2017). 


26 U.S.C.A. $ 7701(b)(1)(B). 
Treas. Reg. $ 301.7701(b)-1(b)(1). 
Treas. Reg. $ 301.7701(b)-1(b)(2). 
26 U.S.C.A. $ 7701(b)(6). 

26 U.S.C.A. $ 6039G. 


Dileng v. Commissioner of Internal Revenue Service, 157 F. Supp. 3d 1336, 2016-1 U.S. Tax Cas. (CCH) P 50150, 
117 A.F.T.R.2d 2016-465 (N.D. Ga. 2016). 
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